Abstract
INTRODUCTION
The right to counsel is considered to be fundamental for the protection of human rights, particular in the criminal context. In many societies, this means not only the right to have an attorney represent you but also the obligation of the state to provide one for you if you cannot afford one. This article compares this right in the context of the American and Turkish criminal defense systems, looking at not only the history of this right in Section I, but also the quality of this right in Section II. Section III deals with the issue of finanacial eligibility for an attorney provided by the state whereas the question as to whether this right should be automatic is addressed in Section IV. After Section V discusses the administration of legal aid systems, Section VI concludes.
I. THE HISTORY OF THE RIGHT TO COUNSEL
The Sixth Amendment to the Constitution of the United States says that "In all criminal prosecutions, the accused shall enjoy the right . . . to have the assistance of counsel for his defense." For many years in America it was not clear whether this constitutional provision meant that criminal defendants merely had the right to hire their own attorneys or whether it meant that the government must provide attorneys to defendants who cannot afford to hire one. Beginning in the 1930s, the United States Supreme Court interpreted the Sixth Amendment right to counsel to require the government to provide attorneys to defendants who are too poor to pay a private attorney.
The first Supreme Court case to touch on this issue was Powell v. Alabama. 1 In 1931, nine black youths found themselves in a fight with a group of young white people on a train in Alabama. Some of the white youths were ejected from the train as a result and two of the white women subsequently accused the young black men of rape. Although one of the women later withdrew her accusation, the second accusation prompted a sheriff"s posse to arrest the nine young men amidst a public frenzy that reflected the racially charged atmosphere of the American South in the early 20 th century. The young men were convicted in one-day trials held within weeks of their arrest -a rushed time frame for a case with such serious potential consequences -and they were sentenced to death. Although the young men were provided with lawyers, the lawyers were appointed immediately before the trials, were given no time to prepare a defense, and unquestionably provided inadequate representation.
The Supreme Court reversed the young men"s convictions, holding that the failure to provide them with attorneys capable of mounting a reasonable defense violated the United States Constitution. The Court stated that:
where the defendant is unable to employ counsel . . . it is the duty of the court, whether requested or not, to assign counsel for him as a necessary requisite of due process of law; and that duty is not discharged by an assignment at such a time or under such circumstances as to preclude the giving of effective aid in the preparation and trial of the case." 2 Somewhat oddly, the Court"s mandate to appoint attorneys to defendants who cannot afford their own did not rest on the Sixth Amendment"s guarantee of the right to counsel, but on the Fifth Amendment, which guarantees a more general right to "due process under law." Because of this aspect of the ruling, the Court"s decision was understood to apply only in capital cases, where the death penalty is sought by the prosecution.
A few years later, the Supreme Court expanded the criminal legal aid requirement beyond death penalty cases and formally acknowledged that the Sixth Amendment requires more than just the opportunity to hire one"s own attorney in criminal cases. In Johnson v. Zerbst, 3 a man charged with passing counterfeit money requested and was denied a court-appointed attorney. He was convicted in federal court and, on appeal of that conviction, challenged the court"s denial of his request for an attorney. The Supreme Court agreed with him and overturned his conviction because he was not given an attorney at trial. The Court held the right to counsel "embodies a realistic recognition of the obvious truth that the average defendant does not have the professional legal skill to protect himself when brought before a tribunal with the power to take his life or liberty, wherein the prosecution is represented by experienced and learned counsel."
4 Therefore, in the Court"s view, the presence of an attorney to represent a criminal defendant is "prerequisite to a federal court"s authority to deprive an accused of his life or liberty." The precedent established by the Johnson case, however, was confined to federal crimes charged in federal courts, and thus had limited applicability to the majority of criminal cases, which are prosecuted in state courts. In 1963, the Supreme Court went further in a seminal case known as Gideon v. Wainwright. 6 In that case, the Court ruled unanimously that the right to counsel for the poor applies in every criminal case, including those in state courts. Clarence Earl Gideon was charged in a Florida state court with a felony offense of breaking into a pool hall and stealing from it. He asked the court to appoint him a lawyer, but the court refused. Mr. Gideon attempted to defend himself without an attorney. He was convicted and sentenced to five years in prison. From his prison cell, Mr. Gideon appealed his case to the Supreme Court, which held that the Florida court violated his right to a fair trial by refusing to appoint him a lawyer. The Court"s ruling called it an "obvious truth" that a fair trial for a poor defendant could not be guaranteed without the assistance of counsel, and stated that "lawyers in criminal cases are necessities, not luxuries." 7 The right to counsel in Turkey has a shorter but no less interesting history. In the early 1990s, the government of Turkey faced intense internal and external criticism for instances of mass arrest, secret detention and inhumane conditions of confinement for criminal arrestees. As part of a broader reform package aimed at addressing these criticisms, the Turkish parliament passed a law in 1992 creating a right to legal aid in all criminal cases where the defendant requests the assistance of counsel. 8 In a smaller category of cases -i.e., those in which the defendant is mentally disabled or a minor or when the charges carry a potential sentence of 5 years or more -legal aid is automatic and assigned regardless of whether the defendant requests it or not. 9 These laws are now embodied in the Turkish Criminal Procedure Code.
In addition, Article 6 of the European Convention on Human Rights (ECHR), which Turkey ratified in 2003, establishes the right to a fair trial and requires the appointment of legal aid attorneys to indigent criminal defendants "when the interests of justice so require."
10 The "interests of justice" include factors such as the complexity of the case, the capacity of the defendant to defend himself, and the seriousness of the charges.
11
European case law emphasizes that attorneys are necessary to ensure that the defendant has "a reasonable opportunity to present his case . . . under conditions that do not place him at a substantial disadvantage vis-à-vis his opponent."
12 This concept is often referred to as the "equality of arms" principle.
The most obvious distinction that emerges from these histories is that while the American right was established by judicial interpretation of a fundamental constitutional right, the Turkish right was established by legislative declaration and exists as a statutory right. As a result, the American right is rooted in constitutional principles that are interpreted by the judicial branch, whereas the Turkish right is rooted in legislation written and enforced by the political branches of government.
At a fundamental level, this is an advantage of the American system. As a constitutional right, the fundamental scope of the right to counsel is somewhat insulated from political pressure and cannot be altered by the political branches of government. When one considers the nature of the right to counsel, this is a key fact. Poor people, accused criminals, and lawyers are not popular constituencies in any country. Thus, the expenditure of government funds to provide free lawyers to poor people who are accused of crimes is not a cause many politicians in either Turkey or America want to support. Protecting the right to counsel from political forces provides better assurance that the right will not be sacrificed to political expediency. Moreover, having the support of the judicial branch for the right to counsel encourages legislators to enact meaningful reform in order to avoid being held to account for failing to do so in court. It also ensures that judges themselves have respect for defendants" rights.
On the other hand, constitutional rights are not self-executing. The decision in Gideon is often referred to as a "trumpet call" demanding fulfillment of the right to counsel, 13 but implementation of that right was not immediate in America and even today it remains an unfulfilled promise, largely due to political resistance from state governments.
14 Without political action, the right to counsel is a right only on paper regardless of whether it is enshrined in a constitution or in a legislative enactment.
II. MEANINGFUL AND EFFECTIVE ASSISTANCE OF COUNSEL
One of the most significant differences between the right to counsel in criminal cases in America and in Turkey is that in America, the right to counsel does not simply mean the right to have an attorney physically present in the courtroom. It is also a right to effective assistance of counsel that is capable of putting the prosecution"s case through "meaningful adversarial testing," in the words of the United States Supreme Court.
15 Therefore, criminal defendants have the right to competent, well-trained attorneys capable of representing them in court against the charges they face. The Supreme Court has noted that if defense counsel are not able "to invoke the procedural and substantive safeguards that distinguish our system of justice, a serious risk of injustice infects the trial itself."
16 This is a critical aspect of the right to counsel, for it means that the government violates the United States Constitution when it fails to provide attorneys whose representation of their clients meets basic professional standards. Indeed, most litigation surrounding the right to counsel focuses on the quality of the representation provided rather than whether representation was provided at all. This reflects the fact that, in most places in America, the poor are able to access attorneys, but those attorneys sometimes are incompetent, under-qualified, poorly trained, or overworked such that they are not capable of providing minimally acceptable professional representation.
Turkey has not yet incorporated this concept into the legal right to counsel. The Criminal Procedure Code limits its scope to the provision of an attorney without mention of competence or quality and, although the ECHR includes the "equality of arms" principle, that principle has not yet been deployed as a basis for litigating or otherwise enforcing quality standards of representation in Turkish criminal legal aid services. Among advocates for criminal legal aid in Turkey, however, there is widespread recognition that this is an important issue that must be addressed as the Turkish criminal legal aid system continues to develop.
III. THE ISSUE OF FINANCIAL ELIGIBILITY FOR CRIMINAL LEGAL AID
In America, the right to counsel applies only to criminal defendants who are so poor that they cannot pay a private attorney. The definition of who is poor enough to qualify for a public defense attorney is not fixed by the Constitution or by any Supreme Court case. In some states, financial eligibility standards are set by state legislation. In other cases, it is left up to the entities who administer criminal legal aid -usually, as explained below, state or local government agencies -to set financial eligibility rules. Many jurisdictions simply use the official United States poverty line as the standard, but some states use different or more complicated guidelines. As a result of these varying standards, it may be the case that a person poor enough to qualify for a public defense attorney in, for example, San Francisco, would not meet financial eligibility standards to qualify for a public defense attorney in Oklahoma.
It is worth noting that most people accused of crimes in America are in fact too poor to be able to pay for their own attorneys. This is partly because the poor are highly represented in the criminal justice system and partly because private lawyers are generally quite expensive in America. The most recent statistics show that almost 70% of federal felony defendants and more than 80% of state felony defendants are represented by public defense attorneys. 17 Despite these high statistics, the lack of fixed definitions for financial eligibility sometimes creates an unjust barrier to criminal legal aid services in America. For example, in some parts of America, owning a home disqualifies a person from access to legal aid even though Americans from a wide range of economic backgrounds are able to finance the home ownership through bank loans. Thus, a person can own title to a home but not in fact own any equity in the home and home ownership does not necessarily mean that a person has the financial resources to afford a private attorney. 18 One can imagine a multitude of other ways in which financial eligibility standards can be manipulated in order to limit the number of eligible clients and thus limit the costs of a criminal legal aid system. By contrast, in Turkey the right to a court-appointed, free attorney applies to every criminal defendant regardless of their financial circumstances. The reasons for the absence of financial eligibility restrictions are not entirely clear. On the one hand, this rule avoids the complicated question of determining proper income qualifications for free legal services. On the other hand, it opens the system to abuse or the perception of abuse by criminal defendants who may have the capacity to pay a private attorney but who nonetheless demand legal aid. Anecdotes to this effect are often told within the criminal legal aid community in Turkey, although this author has never found any evidence of an actual case of abuse. Given the strikingly low overall rate of legal aid representation and the lack of quality controls within the status quo legal aid system, it seems highly unlikely that defendants who could afford to choose their attorney would opt to do otherwise. Nonetheless, if criminal legal aid becomes a more established part of Turkey"s criminal justice system, financial eligibility restrictions may become necessary in order to ensure that the limited resources of the system are directed to those who genuinely need them.
IV. SHOULD LEGAL AID BE DEPENDENT BE DEPENDENT UPON AN AFFIRMATIVE REQUEST FROM A CRIMINAL DEFENDANT?
Another key difference between the American and the Turkish criminal legal aid systems is that in America, the right to counsel is automatic; criminal defendants do not need to ask for their rights in order to benefit from them. Judges are required to inform every criminal defendant of his or her right to counsel immediately upon the first appearance of the defendant before the court. Similarly, police officers are required to inform criminal suspects of their rights by reading the "Miranda" 19 television programs. If the police or the court fail to do so or if the court fails to provide an attorney to a financially eligible defendant, that itself is considered a violation of the right to counsel. This is not to say that every indigent defendant in American courts must have a court-appointed attorney. Defendants may waive their right to counsel, but any waiver must be made "knowingly and voluntary," meaning that the person must be informed on the record of the right to counsel and the court must ensure that the person is fully aware of the consequences of proceeding without an attorney. Waivers of the right to counsel are extremely rare in American courts, partly because of the stringent rules mandating that every defendant understand that they have this right, partly because Americans generally understand the importance of having an attorney to assist them, and partly because judges take the right seriously and often discourage defendants from waiving their right. Indeed, generally speaking, American judges dislike having unrepresented criminal defendants in their courts because it inherently casts doubt on the fairness of the proceedings and because unrepresented defendants often do not understand criminal procedure and therefore complicate and slow down efficient judicial process.
In Turkey, criminal legal aid is automatic in a more limited set of circumstances. These include: (1) where the defendant is a minor; (2) where the defendant is deemed mentally incompetent; and (3) where the defendant is accused of a crime carrying a punishment greater than 5 years. 20 In the remaining criminal cases, defendants must specifically invoke their right to counsel in order to receive a legal aid attorney.
Unfortunately, public awareness of the right to counsel is low, despite the fact that the right has existed de jure for almost two decades. 21 In addition, some scholars speculate that criminal defendants do not appreciate the importance of having a defense attorney to guide them through the criminal justice system and are therefore less likely to invoke their rights even if they were aware of them. 22 explain the importance of having one. Indeed, studies show they very often do not inform defendants of their rights. 23 In theory, the police should inform arrestees of their right to an attorney; however, interviews with defense attorneys and prosecutors provide evidence that police officers "in fact do not inform the suspect of the right to a lawyer, and sometimes discourage suspects from requesting lawyers. Suspects may be told that they will be released quickly if they simply cooperate, or that they will be held for a long time if they request a lawyer."
24 Some lawyers -particularly those outside of major cities like Istanbul and Ankara -report that police officers sometimes actively prevent legal aid attorneys from accessing arrested clients. 25 Moreover, the mandatory language of the warning police officers are required to issue is not accessible to the general population. For example, rather than the common Turkish word for attorney, avukat, it uses the term, müdafi, which is not commonly known or understood.
26 Unsurprisingly, therefore, genuine understanding of the warning is rare. A survey of one low-income urban population found that nearly 80% of people who heard the warning did not understand that they were entitled to free legal assistance.
27
Whether a result of lack of awareness of the right, lack of understanding of the need for a lawyer, or interference from police authorities, the Turkish criminal legal aid system in fact provides lawyers in only a very small number of criminal cases. In contrast to the American system where, as mentioned above, the vast majority of criminal cases are defended by legal aid attorneys, legal aid lawyers represent less than 3% of criminal defendants in Turkish courts in some areas and up to 10% in others. 28 These paltry numbers disguise an even more grim reality, in that many of those 3-10% had a lawyer only 23 One study showed that judges did not inform defendants of their right to counsel in more than 90% of criminal cases in Istanbul courts. ALONE IN Approximately threequarters of the people sentenced to prison in Turkey never see an attorney before being convicted and incarcerated. 30 These statistics argue strongly in favor of expanding automatic criminal legal aid in Turkey.
V. ADMINISTERING CRIMINAL LEGAL AID SERVICES
Although the declaration of the right to counsel came about by fundamentally different means, the respective histories of developing criminal legal aid systems in America and Turkey share a great deal more in common. The series of Supreme Court decisions establishing the right to counsel were not self-executing. Even today, the project of creating adequately funded, welladministered criminal legal aid systems in America remains unfinished. Similarly, Turkey is still struggling with fundamental questions about how to structure a workable system for administering criminal legal aid services. However, Turkey benefits from its more centralized criminal justice system, in contrast to America"s federalist system of government, in which each of America"s 50 states has a separate and independent system for providing criminal legal aid, making comprehensive reform a more complicated endeavor.
Criminal law enforcement is traditionally a power belonging to state governments rather than the federal government of the United States. Most crimes in America are state crimes, defined by state law and prosecuted in state court systems. In modern times, there has been a trend toward creating more federal crimes, defined by federal law, enforced by federal prosecutors, and tried in federal courts. This has been especially true for serious drug crimes, large criminal conspiracies, and crimes related to terrorism. Nonetheless, it remains the case that most crimes committed in the United States -theft, murder, rape, assault, etc. -are dealt with by state law enforcement and tried in state court systems, which are separate from and independent of the federal court system.
As a result of this decentralization of criminal law, it is largely the responsibility of state governments to ensure that the right to counsel is protected. Although this responsibility is created by federal law -namely, the Constitution of the United States as interpreted by the United States Supreme Court -federal law does not dictate how state governments should administer systems for guaranteeing the right to counsel. As a result, the public defense system is something of a patchwork quilt, with each state left to make its own decision about how to fund and administer its own system.
There is a pattern to this patchwork quilt, however. Public defense systems in America draw from one of three models, or some combination thereof. 31 The first model is a public defender system. In this system, an independent government agency known as a Public Defender"s Office is responsible for representing criminal defendants who cannot afford private attorneys. The Public Defender"s Office consists of however many full-time attorneys and support staff are necessary to carry the caseload of that particular state. Typically, there is a Chief Public Defender who is ultimately responsible for supervising and ensuring the quality of the services provided by the public defense attorneys in the office. Like any government agency, its budget is provided by the state legislature, but there are procedures for insulating the office from political forces so that it can carry out its professional responsibilities to its clients without interference. For example, it is generally accepted that the Chief Public Defender should be appointed or elected for a fixed term and during that term should not be directly managed by any political actor or entity. Another example of maintaining independence is provided by the Federal Public Defender"s Office, whose personnel budget is determined according to a strict formula based on how many cases it has each year, thus insulating the office from political pressure to cut its budget and transfer the funds to more politically popular causes.
The second model is a legal aid system. In this system, a private, nongovernmental organization (NGO), often known as a Legal Aid Society, performs the functions otherwise performed by the Public Defender"s Office in the first model. The Legal Aid Society acts as a government contractor, often bidding against other, competing NGOs to win a contract from the government to perform legal aid services. During the term of the Legal Aid Society"s contractual period, it acts without direct supervision of any government agency, except to the extent that it is bound by the terms of its contract with the state.
The third model is a pro bono or private bar system. In this system, there are no full-time public defense attorneys hired by a Public Defender"s Office or Legal Aid Society. Rather, criminal defendants who cannot afford to pay are represented by private attorneys appointed by the court who either volunteer their time and work pro bono or accept reduced wages in those cases. A list of willing and capable attorneys is maintained either by a small, entirely administrative government office or by the local bar association. The government administrator or bar association responds to requests from the court to appoint an attorney from the list if the court determines that a defendant is entitled to a public defense attorney. The state legislature allocates a budget from which the costs and fees of these attorneys are paid, although the attorneys are not employees of the state and they maintain their own private practices.
Although there remain a few American states that rely solely on the third model, in which responsibility for public defense services rests with the private bar, the modern trend in America is to rely on either a Public Defender Office or Legal Aid Society. 32 This trend represents a recognition that a private bar system cannot ensure the minimum quality of representation required by federal law. Without an office or agency with hiring criteria, training requirements and supervising attorneys, there is no one dedicated to ensuring that the private volunteer attorneys who take public defense cases are competent to do their jobs. It is extremely difficult to measure the overall performance of criminal legal aid attorneys because they operate independently and are not subject to direct supervision or management. Moreover, because the rate of payment for public defense cases is less than what rich private clients pay, the most competent and in-demand attorneys often do not take public defense cases. On the other hand, lower-quality attorneys who cannot attract enough private clients are more likely to take public defense cases because it represents a source of income.
Some American states use a combination of these three systems to fulfill their responsibilities to provide criminal defense attorneys to the poor. This is often the case because there are "conflicts" rules in America that prevent the same attorney or the same legal office from representing co-defendants in the same criminal case. The most common example of a conflict is when one codefendant agrees to provide evidence against the other defendants in exchange for a reduced sentence or lenience from the prosecutor. In such a situation, one lawyer cannot represent the interests of both the testifying co-defendant and the remaining defendants who will be harmed by the first defendant"s testimony. Conflicts rules are designed to avoid this potential conflict. Thus, for example, if three people are together accused of conspiring to commit murder, the Public Defender"s Office or Legal Aid Society may represent one of the defendants and the remaining two will be assigned separate, private attorneys selected from a list maintained by the local bar association for that purpose. In this manner, each defendant is represented by an independent attorney capable of representing purely his or her own client"s interests, even if those interests conflict with those of the co-defendants.
Turkey"s current criminal legal aid system resembles the third model described above -the pro bono/private bar model. Criminal legal aid is administered through the Union of Turkish Bar Associations and local bar associations, in particular through practice groups known as Code of Criminal Procedure Practice Units or "CCPP" Units. Unfortunately, as in the American examples noted above, there is no mechanism for quality control in this system. The Union of Turkish Bar Associations does not have the authority to oversee the CCPPs because it lacks that authority over the local bar associations. 33 Neither the Union nor the local bar associations have authority to supervise attorney practice. 34 There are no minimum qualifications for attorneys who would like to act as criminal legal aid attorneys. The only requirement is that the attorney be licensed to practice law. 35 Some bar associations require participation in a one-time training program in order to be considered for criminal legal aid appointments, but beyond that there is no training requirement. 36 As a result, there is widespread recognition that although many criminal legal aid lawyers are very good lawyers who succeed in providing quality representation, and many more attempt to do so but simply lack the training and resources to succeed, the overall systemic performance of criminal legal aid lawyers is lacking. 37 Moreover, the Turkish criminal legal aid system at present lacks the requisite degree of independence from political forces, especially the prosecutorial side. Presently in Turkey, a legal aid lawyer is only assigned upon request of the police, the prosecutor or the court; criminal defendants themselves cannot directly approach the Bar to request an attorney. 38 Moreover, the Public Prosecutor"s office administers the budget for criminal legal aid and approves all payments to legal aid attorneys. 39 The rates of payment are also determined by regulations established by the Ministry of Justice. 40 This role may contribute to the underutilization of legal aid services in Turkey. In a survey of opinions regarding Turkey"s legal aid system, one prosecutor speculated that some criminal defendants refuse legal aid services because they are suspicious of "the idea that a lawyer appointed by the State can work to their advantage." 41 situating so much power over the administration of the legal aid system within the prosecutor"s office. In some of states in America, this same lack of political independence exists. For example, the State of Nevada created a statewide Public Defender System in the 1970s, but it was not politically independent because the Chief Public Defender was directly appointed by the state"s elected Governor and the Public Defender"s budget was a subset of a larger state bureaucracy, ensuring that political opposition to providing lawyers to indigent accused criminals would keep the budget very small. As a result, the system is underfunded and poorly managed. Whether in America or in Turkey, only when the legal aid system is truly independent can criminal defendants develop confidence that attorneys appointed to represent them will do so zealously and fairly.
CONCLUSION
Neither America"s nor Turkey"s criminal legal aid systems are perfect. Indeed, both remain deeply flawed. As one American expert has noted, "No constitutional right is celebrated so much in the abstract and observed so little in reality as the right to counsel." 42 The same could be said of the statutory right to counsel in Turkey. In both cases, the declaration of a right did not make it a reality, particularly when the realization of that right depends on the expenditure of government funds on behalf of a politically and economically marginalized group of people. Nonetheless, the principle of criminal legal aid is now wellestablished in both countries and, although progress toward the ideal of competent, capable counsel for all indigent criminal defendants in America and Turkey will not always be constant, reform movements exist in both countries with the capacity to keep their respective systems marching toward that ideal.
